









































PUBLIC WORKS COMMITTEE MINUTES
Council of the County of Maui

October 16,2006

Committee’s review and consideration of the proposed resolution is respectfully
requested.

CHAIR PONTANILLA: Thank you, Mr. Arakawa. Members, any questions for the
Director? Mr. Mateo.

COUNCILMEMBER MATEQ: Chairman, thank you. Mr. Arakawa, once again, this is
lots versus an actual roadway. And because the subdivider has asked for a
deferral of whatever improvements, this does not entitle them at a later date to
come back to the County and ask that the improvements of this roadway be done
by the County?

CHAIR PONTANILLA: Mr. Arakawa.

MR. ARAKAWA: That would be correct. If it’s deferred, then we require an agreement
to be signed between us and the subdivider.

COUNCILMEMBER MATEO: Okay. And it would be their responsibility to do
whatever improvements, you know, deemed are required at a later date?

MR. ARAKAWA: That would be correct.
COUNCILMEMBER MATEOQO: Thank you. Thank you, Chairman.
CHAIR PONTANILLA: Thank you, Mr. Mateo. Mr. Molina.

VICE-CHAIR MOLINA: Mr. Arakawa, just for the public’s information. What happens
if the applicant does not come through with their required improvements? I mena,
I know they’re getting a deferral here, a waiver on doing improvements up front,
but what happens at a later point, you know, just following Mr. Mateo’s question
if the subdivider does not follow up on doing their portion of the improvements?

CHAIR PONTANILLA: Mr. Arakawa.

MR. ARAKAWA: If for some reason the subdivider is not able to provide the
improvements at a later period in time, then I suppose we would have to refer that
to Corp. Counsel as an enforcement action and try to collect on that basis.

VICE-CHAIR MOLINA: Question for Corp. Counsel. So what are the penalties that the
subdivider would face in not following up on their . . . (CHANGE TAPE — Start of
Side 1B) . . . 1 can get that information later if you don’t have it in front of you at
this time. I would presume that it’s a monetary fine, I guess?
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MS. YOUNG: I believe . . . the Director can correct me if I’'m wrong, but I think there
are some sort of pro rata share and there’s some sort of formula that’s set forth by
ordinance, so it would be that pro rata share of a certain roadway improvements
or the agreement names a particular County roadway that they would need to
provide the pro rata share for in the event that the County does in fact go in and
do the roadway. I don’t think we’ve had that many. So we would, I think, well,
first, before litigation obviously we’ll try and negotiate with the subdivider, the
person that entered into that agreement with the County. If we were unable to,
then we would perhaps litigate or have some sort of court enforcement of that
agreement. It would constitute in our, you know, if the subdivider didn’t adhere
to his or her obligations under the agreement, that could constitute a breach of
agreement as well as violation of the Subdivision Code. So, that would be
generally our assessment. But obviously, you know, that’s premise on . . . it’s
dependent on the facts and circumstances, I mean, just as a general comment,
response to your question.

VICE-CHAIR MOLINA: Okay. Thank you. Thank you, Chairman.

CHAIR PONTANILLA: Thank you, Mr. Molina. Maybe for the Director in regards to
how do we keep track of every deferral that we make and, you know, in future
years come back and go back to the property owners for their share?

MR. ARAKAWA: Mr. Chair, that has been actually one of the issues that the Council
has, of course, raised in the past. What we’ve done, basically, is that with these
deferral agreements we’ve basically stated that we want to collect on these
agreements once there is a capital improvement project on that particular roadway
itself. One good example is along Lower Honoapiilani Road in Lahaina we’ve
attempted to collect on Phase IV portions of the road where there have been
deferral agreements that have been executed. That project is still undergoing land
acquisitions so basically we want to collect on those deferral agreements as they
come up. But many of these deferral agreements are still out there as far as not
being collected on and that’s been one of the concerns that have been raised. And
that’'s why we have come forward and we are proposing an amendment to
basically require these improvements to be put in with the subdivision rather than
waiting and deferring it until some future point in time. There are pros and cons
to both sides of this but basically that’s the proposal that is before the Department
at this point and will be soon before the Council to try to basically require all of
these improvements to be put in by the subdivider upfront.

CHAIR PONTANILLA: Thank you. Members, any more questions?
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COUNCILMEMBER MATEQO: Yeah.
CHAIR PONTANILLA: Mr. Mateo.

COUNCILMEMBER MATEO: So, Mr. Arakawa, you’re saying that in the concluding
agreement between the County and the subdivider, then there would possibly be
an additional condition added on the agreement that would require them to, in
fact, do required improvements in the event of, and your example of a CIP project
that would impact that roadway. Is that what the intent is?

MR. ARAKAWA: No. The deferral agreement basically can be called, I believe, can be
called by the County at any time.

COUNCILMEMBER MATEO: Okay.

MR. ARAKAWA: It’s just that in a number of instances, for example, if improvements
are called for on a particular road, the specific improvements have not been
designed. So although the improvements may be constructed, it would be the
designer’s guess or estimate as to how the final design will actually turn out. So
that’s the other side of the coin. You can either choose a deferral agreement
whereby the improvements can be done comprehensively at some undetermined
future point in time or we can kind of guess and do the improvements along that
particular frontage presently. So that’s kind of the policy choice that needs to be
made here.

COUNCILMEMBER MATEOQO: Okay. Thank you. And then, finally, Mr. Chairman.
Mr. Arakawa, just to follow up on the last question that Chairman Pontanilla
asked in terms of, you know, a listing of those that . . . projects that did request
the deferral, do we know?

MR. ARAKAWA: Um ... we can put together a whole list if that’s what the Council
wants.

COUNCILMEMBER MATEO: No, the question was just based on whether or not we
have a listing.

MR. ARAKAWA: Yes, yes.
COUNCILMEMBER MATEO: So that we’re able to follow up to see that they haven’t

come through at a later date when we requested the improvements and apparently
that we, the County, you know, assume costs of these things.
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MR. ARAKAWA: We have a list. We keep track of that, yes.
COUNCILMEMBER MATEOQ: Thank you. Thank you, Chairman.

CHAIR PONTANILLA: Thank you, Mr. Mateo. Question for Corporation Counsel. In
regards to . . . [ believe the deferral are being asked because a lot of these three lot
subdivisions are basically family subdivisions. In regards to the deferral
themselves, can we impose like say, a performance bond or some kind of bond or
some kind of bond where in future years as the Department propose a road
improvement plan for a particular area that we can call in those bonds for projects
that requested deferrals.

MS. YOUNG: Well, let me first comment that the family subdivisions are under a
separate Code provision than the one we’re talking about here. So those have
their own set of criteria, requirements. But apart from that the issue of a
performance bond that’s something that could be considered and may be a good
time to consider that would be when the Public Works Department’s bill comes to
Council for consideration. That would be the three lots or less bill that was
referred to earlier. But the way that the Code is currently drafted, there’s
basically either the imposition of the improvements which the Director does have
the discretion under the Code to impose. But that discretion also allows for this,
for this three lots or less agreement to be entered into in lieu of those
improvements being done at the time of the subdivision. But generally, the way
other types of subdivisions work is that they either do the improvements prior to
final subdivision approval or they have the alternative of, of bonding some or all
of those improvements, and the bond would be for no greater than a year. So they
would have to do those improvements within that year or the County could pull
the bond money and do the improvements.

CHAIR PONTANILLA: Thank you. Members, any more questions for Adminsitration?
Or Mr. Arakawa, do you have any comments?

MR. ARAKAWA: No, Mr. Chair.

CHAIR PONTANILLA: Thank you. At this time, the Chair would like to recommend
approval of the proposed resolution and the filing of the communication.

VICE-CHAIR MOLINA: So moved.

VICE-CHAIR MATEO: Second.
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CHAIR PONTANILLA: Moved by Member Molina, seconded by Member Mateo. Any
discussion? All in favor of the motion say “aye”.

COUNCIL MEMBERS: Aye.

CHAIR PONTANILLA: Thank you very much. Oppose? Four ayes, one excused.

VOTE: AYES: Councilmember Carroll, Mateo, Vice-Chair
Molina, and Chair Pontanilla.
NOES: None.

ABSTAIN: None.
ABSENT: None.
EXC.: Councilmember Hokama.

MOTION CARRIED.
ACTION: ADOPTION of proposed resolution; and FILING of
communication.
CHAIR PONTANILLA: Members, if there’s mo objection, the Chair would like to close
public testimony.
COUNCIL MEMBERS VOICED NO OBJECTION.
CHAIR PONTANILLA: Thank you very much.
PW-71 GRANT OF NONEXCLUSIVE EASEMENT TO C H MAKENA

HOLDINGS, LIMITED, FOR UNDERGROUND PRIVATE
WASTEWATER SYSTEM PURPOSES (KIHEI) (C.C. No. 06-241)

CHAIR PONTANILLA: Members, the last item on our agenda this morning, is Public
Works item 71, grant of non-exclusive easement to C H Makena Holdings, Ltd.,
for underground, private wastewater system purposes in Kihei. This is a result of
County Communication No. 06-241, transmitting a proposed resolution entitled
“AUTHORIZING THE GRANTING OF NON-EXCLUSIVE EASEMENT ON
COUNTY OF MAUI REAL PROPERTY SITUATED IN MAKENA, MAUI,
HAWAII TO C H MAKENA HOLDINGS, LIMITED, FOR UNDERGROUND
PRIVATE WASTEWATER SYSTEM PURPOSES”. The purpose of the
proposed resolution is to grant a non-exclusive easement of approximately 917
square feet to C H Makena Holdings, Limited, to provide an underground private
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wastewater system on property located at Kihei, Maui, along Makena-Keoneoio
Road in Makena. At this time, the Chair would like to call on Mr. Arakawa for
comments.

MR. ARAKAWA: Thank you, Mr. Chair. This item pertains to a request from C H
Makena Holdings, Limited, for a non-exclusive easement for underground private
wastewater system purposes. The purpose of the proposed resolution is to grant a
non-exclusive easement under a portion of Makena-Keoneoio Road. This would
link a private wastewater force main from a property on the makai side of
Makena-Keoneoio Road to a County sewer line within the road right-of-way.
And as was mentioned, the easement area itself is 917 square feet.

Basically, C & H Makena Holdings [sic/ is proposing to install a private
pumpstation on their property. This is one of the properties that’s by the Polo
Beach Club on the makai side of Makena-Keoneoio Road. So by elevation, the
property is lower than our sewer line. So, basically, it has to . . . their
development has to basically gravity flow towards their pump station, which is
near the lower portion of their lot. From there they have to pump it up to our
County sewer line. So, basically, the portion within the County road right-of-way
for that portion C H Makena Holdings, Limited, would be responsible for the
construction, repair, and maintenance of this private force main. And a waiver of
the public auction, public hearing and appraisal process is being requested.

A resolution entitled “AUTHORIZING THE GRANTING OF A NON-
EXCLUSIVE EASEMENT ON COUNTY OF MAUI REAL PROPERTY
SITUATED AT MAKENA, MAUI, HAWAII TO C H MAKENA HOLDINGS,
LIMITED, FOR UNDERGROUND PRIVATE WASTEWATER SYSTEM
PURPOSES?”, is in your binders. The Committee’s review and consideration of
the proposed resolution is respectfully requested.

CHAIR PONTANILLA: Thank you, Mr. Arakawa. Members, for your information, we
do have a representative from Makena Holdings, Peter Horovitz. Mr. Horovitz is
with Mancini, Welch and Geiger LLP. They are the attorneys for C H Makena
Holdings, as a resource person. So if you need to ask him questions, please let me
know. Members, any questions for the Director? Mr. Molina.

VICE-CHAIR MOLINA: Thank you, Chairman. Mr. Arakawa, so the . . . this particular
request any SMA issues because it’s along Makena-Keoneoio Road. Does the
applicant have to go through some type of SMA process as well on this?

CHAIR PONTANILLA: Mr. Arakawa.
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MR. ARAKAWA: Off-hand I’m not certain. But if it does apply basically whatever the
Council grants basically doesn’t exempt him from any kind of SMA requirement.

VICE-CHAIR MOLINA: Uh-huh. And who are the . . . who will be the users of this
system, in particular? Just the residents, I guess, in the Wailea area or . . .

MR. ARAKAWA: The users of this private force main would basically be whatever is
developed on this particular lot itself. And similar to the earlier case where we
talked about . . . for Front Street, except it was for drainage. In this particular
case, the lot is lower that our line so basically it’s in kind of an unusual situation.
Generally, most lots would flow up, gravity flow toward our sewer line. In this
particular case, it’s lower than our line. So, there will be putting in a pump station
at their expense and they’ll be putting in a private force main on their property
and basically it has to continue upward to our sewer line within Makena-
Keoneoio Road to our County sewer line.

VICE-CHAIR MOLINA: Thank you. Thank you, Chairman.
CHAIR PONTANILLA: Thank you, Mr. Molina. Mr. Mateo.

COUNCILMEMBER MATEQ: Chairman, thank you. So, Mr. Arakawa, then would we
know the size of this force main that they’re going to be installing?

MR. ARAKAWA Yes. Itis...Mr. Chair, I don’t have the plans in front of me. I
wonder if I can ask for some help from the applicant. Perhaps the applicant might
know.

CHAIR PONTANILLA: Okay. If the applicant can come down and provide us with
some information, I would appreciate it. And please identify yourself as well as
the company that you represent.

MR. HOROVITZ: Certainly. My name is Peter Horovitz. I’'m with Mancini, Welch and
Geiger. I’'m the attorney for the applicant, which is C H Makena Holdings. [ was
just looking through my file to see if I had the plans and specifications from our
architect and I didn’t see them. But as he said, it is . . . let me see if I can expand
a little bit. It is a private residence which is being developed, one home on the
makai side of the road. And the purpose is to pump the wastewater across the
road to hook up to an existing private sewer line which was for the One Palauea
Bay development, which is already in place. And then I believe that then hooks
up to the County system. And so those permissions are already in place for all
that. And the last piece of the puzzle is how to see the County . . . the County
permission across the roadway.
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CHAIR PONTANILLA: Thankyou.

COUNCILMEMBER MATEO: So, Mr. Arakawa, then just hearing what Mr. Horovitz
had just said, this will not allow additional rocks in this area to be able to hook up
to this main, this force main so they can also receive County services?

MR. ARAKAWA: The easement that’s proposed before you is a non-exclusive easement
so it could allow for additional hook up at some future point in time as the need
arises. Of course, any kind of additional hook ups probably would have to come
back to the Council for any kind of approval.

COUNCILMEMBER MATEQ: Okay. Thank you. So, Mr. Horovitz.
MR. HOROVITZ: Yes.

COUNCILMEMBER MATEQO: Good morning. Thank you for being here to respond to
some of our questions.

MR. HOROVITZ: Thank you for having me.

COUNCILMEMBER MATEO: 1 guess the question would be because at this point we
don’t know the size of the force main that’s actually going to be constructed, and
because there’s additional lots in this area as well, the people you represent they
don’t have plans at this point to expand development in this area so they could
hook up to this force main?

MR. HOROVITZ: Not at all. The people we represent bought one residential lot and are
developing that one lot. In fact, construction is ongoing. So they don’t have the
ability themselves to add any additional structures to this unit . . . uh, to this line
itself. In addition, because what we’re doing when we cross the County road
we’re initially hooking up to a private wastewater system. We don’t have
permission, we don’t have the ability to add any additional users to that
unilaterally. We would have to go, anyone who wants permission would have to
go back to the One Palauea Bay Community Association to get that permission
initially. And then, as I understand, ultimately feeds into the County system.

COUNCILMEMBER MATEO: Okay. And then, Mr. Horovitz, because the
improvements are not being made at this time until additional permits are secured
then how long or what timetable are you on to address the required
improvements?
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MR. HOROVITZ: In terms of installing the line itself?
COUNCILMEMBER MATEO: Yes.

MR. HOROVITZ: We’re prepared to move as quickly as the County will allow us to.
As I said, the house that they’re constructing is almost complete and obviously
can’t be occupied until the wastewater needs are addressed. So, as I understand,
there are a few contractors in the County who are available to do this type of work
and they’re on standby. So we’ll do the improvements just as soon as the County
will allow us to.

COUNCILMEMBER MATEOQO: Thank you. And Mr. Arakawa, those improvements
does not include shoulder widening, et cetera? It is just the construction and the
paving, et cetera, of this little roadway?

MR. ARAKAWA: That’s correct. It would be an underground force main and they
would have to be responsible for the construction including all the requirements
for the work within the County right-of-way and repair after the force main is
installed and the patching of the pavement.

COUNCILMEMBER MATEQO: Okay. Thank you. Thank you, Chairman.
CHAIR PONTANILLA: Thank you, Member Mateo. Member Molina.

VICE-CHAIR MOLINA: Thank you, Chairman. Question for the applicant’s
representative.

CHAIR PONTANILLA: Go ahead.

VICE-CHAIR MOLINA: Good morning, Mr. Horovitz. Just to stimulate my own
curiosity, there is a document, a notarized document in here that was I guess was
notarized in New Zealand. Can you share some insight on that? I guess so the
Director of Makena Holdings is it this gentleman, Mr. Heatley and . . .

MR. HOROVITZ: Craig Heatley, yes. C H Makena Holdings, I believe is a New
Zealand company, and Mr. Heatley is a New Zealand national. He’s the Director
and Principal of the company itself. I’'m not certain how all the shares are held
but it is a family company. So, he is a New Zealand national.

VICE-CHAIR MOLINA: Okay, thank you. Thank you, Chair.
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CHAIR PONTANILLA: Thank you, Mr. Molina. Any more questions for Mr.
Horovitz? If not, thank you very much.

MR. HOROVITZ: Thank you.

CHAIR PONTANILLA: Question for the Director in regards to . . . looking at the plan
there are several more lots in that particular area. In this case here, the
requirement for the non-exclusive easement is for one property only. So as other
homes are being built in this particular area they’ll need to come, if they have the
same hook up as the existing applicant, they need to come back to us to hook up
to our County system, Mr. Arakawa?

MR. ARAKAWA: As far as the additional lots, we haven’t had any applications that I'm
aware of for those additional lots. But if they choose not to try to hook up to this
force main and the County line, then they would be subject to Department of
Health regulations in which case they could either have some sort of a private
plant on their own property or some sort of septic system or some other approved
alternative. And this would need to be reviewed and approved by the State
Department of Health. So it’s not a requirement that they have to hook up to our
system.

CHAIR PONTANILLA: Thank you. Members, any more questions for the Director of
Corporation Counsel in regards to this item? If not, the Chair would like to make
a recommendation to approve the resolution and the filing of the communication.

VICE-CHAIR MOLINA: So move.

COUNCILMEMBER MATEOQO: Second.

CHAIR PONTANILLA: Moved by Member Molina, second by Member Mateo. Any
more discussion? If not, all in favor of the motion, please say aye?

COUNCIL MEMBERS: Aye.

CHAIR PONTANILLA: Let the record show four ayes, one excused.
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VOTE: AYES: Councilmember Carroll, Mateo, Vice-Chair
Molina, and Chair Pontanilla.
NOES: None.

ABSTAIN: None.
ABSENT: None.
EXC.: Councilmember Hokama.

MOTION CARRIED.
ACTION: ADOPTION of proposed vresolution; and FILING of

communication.

CHAIR PONTANILLA: Members, do you have any more discussions or do you have
any announcements that you would like to make? Thank you very much. The
Chair at this time would like to close this meeting of the Public Works Committee
for October 16, 2006. Meeting adjourned.

ADJOURNED: 10:00 a.m.

APPROVED:

7 JO,S@PH P ANILLA, Chair
Public Works Committee

pw:min:061016:s Transcribed by: Jo-Ann Sato
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